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X,P Mr. jeffavy Antonio have received

and reviewed rho opening briat prepared by toy

App*iUt*d UttOMOY. I h4VG f*UU4 hOr aXqUt'A*4t iA

oupport of the area assigned to the kAsuffialeacy

of the OVIdonca to be without in-arit She has argued

issue ragarding the o9arability of the firearia whon

the jary did not enter specs *l wompan Undiage an4

nor did the court i1UPOSO a sentence.

Therefore, summarized bolow are the adUtional

Out are not addressed Properly

La that brief Appellaots has designated th's right

facts that supp*rts a ala of insufficient Ovidwive

to establish oonstructive go. -secession as set by

the rule in state V. Callahan.



Ak. ADDITIONAL GROUND OND

1 . THE BVIDENCS IS : rNSU?FTCT'.SNLT TO SUPPORT
THE CONVICTION FOR UNLAWrUl, Possv:ss-ToN or A
FIREARM

The State fail-ad to prove Willis was guilty

of the crime of first degree possession of a' firearm.

The evidenco. is insufficient to show Willis was

guilty because the "possession" ola-mant of the crime

was not proven beyond a reasonable doubt. The

conviction must therefore be reversed And the charge

dismissed with prejudice.

Due process requires - the State to prove all

necessary facts of the crime beyond a reasonable

doubt. In re Winsh S358p 90 S. 1068a 397 U.S .

1970); State v, ikindlel, 120 Wn.2d 418, 895 P. 2d

403 ( 1995); U.S. Const, amend. XIV: Wash. Const.

art. J § 3. rnlv.L tienc n iq sufficient to :,*;up tpol..

conviction
A if, after viewing tlte ev and

all reasonable inferences in a light most favorable

to the. Stmt n i.). rational trier o.f fact could find

each element of the crime proven beyond a T.nsasonable

doubt.. State v. Graen, 84 Wn.2d 216p 616 r,. Id 628
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In determining the sufficiency of evidence

existence of a fact cannot rest upon guess

speculation, or conjecture. Stat v. Col uitt 133ft-X—Col —L11---

Wn.App. 789 137 P.3d 892 ( 2006).

A person is guilty of first dogrea unlawfu-1

possessionof a firearm if the person owns or has

in his possession or control a firearm after having

previously been convicted of a sorious offense as

defined by chapter 9.41 RCW. RCW 9.41.040(1)(a).

Possession can be actual or constructive.

Itate v. Calj2han 77 Wn.2d 27. 459 P. 2d 400 ( 1969).

Actual possession requires personal, physical

cu stody. state v,_G2ojg2 146 Wn.App. 906 193 P.3d

693 ( 2008). The avidance does not show Willis had

actual possassion of the gun. Thq gun was in the

possession of Mr. Griffin and discovered by Police

after Mr. Griffin dropped it onto the gaound aq ho

got out of the car some 7 mHos from whoce W11 110

was arrested. [4/17/12VnP51-52; SWI; 501

The State tberyfors neeCed to prove Willis had

constructive possession. Construative possession

means the defendant has domtnfon and control over
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the firearm. State v, Chouinard, 169 Wn.App. 895,

282 Pm 3d 117 ( 2012). Laview denied, 176 Wn.2d ' 1003

2013).

The totality of the circumstances must provide

substantial evidemc-e for 81 fact to rsaronably

infar that the defrandant avid domirkton and control.

11)tata v. Emlow, 143 Wn,,Apq) . 463 178 ' P. 3d 366 ( 2008).

19J.11i's fnOm handled the .j founc!j I. ri

Mr. Cyr-iff.I.na pow. [4/1G/12VTUZI34,,:35 38-39;

49-50; 1 . Flut nuri momentary ' handling 1.9 not

suffiaient for a charg(. of' po vAncon, as not d

in Callahan, "nossetasio.n ae, - Itual. control,

not a passing control which is only a mcmwumtar.

handlinq. State v,,.Callahan, 77 fln,,2d, at 299 " to

possess maans to h, activxl control, ,- a r and-

managament of not a conti,-ol, fleeting ---vnd

shawdowy in matun-.." 011it0d 251U  /,.,)

Pt . 2 d a t 4 31 1 n. i t r.4d St, t f.-3. S 17 Wq. 1. mn 17 9 o 2d 6) 0 3

h, t1he gun foiind ov--r sovnn 110,0,s fro.

N*& was loca.ed in Mr. GrIfftn's
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In 1honuilyard, this Court hold the evidenca

was insufficient to convict, for fir arm possession

because the State demonstrated only the defendants

proximity to the weapon and his knowledge of its

presence. Chouina 8at 99, 90 3.161 Wn.App.

Here the State did not even establish Willis's

knowledge of the firearms raresenca in Griffin

or he was in close proximity to firearm. 015,Tbwmas

testifed Willis had the gun in his hnnds for about

two minutes th4h Mr. hiffin grabbe? tho gun, and

drove away in his SUV. EV16/;2=49-50; 38-39;1

Nor did the State prova Willia had Wminion

and control over the premisos. Court havs Cound

sufficient evidence of constructiva possession, and

dominion and control, in cases in which the dofandant

was either the owner of the premises or the Irivar/

owner of the vohiclo it contraband wai found,"

Chouin rd, 169 wn.App, at 899-900.

But hera, Willis did not own thn S9V Griffnn

was driving. Griffin was the ownsr. (4/16/1W931-39;

And Willis AW " driving the car whon it was stopped
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by poli= (4/17/12VRP51-521 Willis neither owned

the SUV nor was he driving it. The gun was Anzed

by police from Mr. Griffin over 7 miles from whera

Mr. Willis was arrested. (4/11/12vRPS61

His status is not even analogous to as temporary

resident In a house or a passenger in a car, in which

case he still cannot be deemed to have constructive

dominion and control over the premises. Stata v.

choyinar 162 WnXep, 902.

Looking at the evidence in the light.most

favorable to the Statep even if believedp does not

establish Willii possessed the firearm. He therefore

cannot be guilty of the crime on as theory of

actual or constructive possession.

Convictions must be reversed for insufficent

evidence where viewing the evidence in a light most

favorable to the State, no rational trier of fact

could have found the elements of the crime established

beyond Wreasonable doubt. RundiaX. 126 Wn.2d at 421

22. "(T]he reasonable doubt standard is dispensible,

for it 'impresses on the trier of fact the necessity
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of reaching a subjective state of certitude on the

facts in issue." lid (quoting Wiaskip 397 U.S. 364) .

In the and, whether Willis possessed the gun

rests oEM guessp speculationv or conjecturep which is

insufficient to prove the fact of possession under

a sufficiency of evidences standard. Colluitt, 133 Wn.

Qp. at 796. "No reasonable trier of fact could reach

subjective certitude on the facts at issue here.''

Hundley, 126 Wn.2d at 422.

Willis's unlawful firearm conviction must

therefore be reversed and the charge dismissed with

prejudice. Stag ,v. Mes, 149 Wn.2d 842, 72 P.3d

748 ( 2003) (setting forth remedy where insufficient

evidence supports conviction). The prohibition against

double jeopardy forbids retrial after.cohviction is

reversed for insufficient evidence. State V. Anderson,

96 Wn.2d 739, 638 P. 2d 1205 ( 1982)-.



B. ( MMCLUSION

For the masons set forth, Willis request

reversal of the conviction, i dismissing count I

with prejuice. Willis, further request remand with

an order to strike all court ordered oonditions as

a result of this conviction.

DATED this 11th day of September 2013

Respectfully Submitted,

AFtM40w
Egm

ANTONIO WILLIS I APPEMLANT
Coyote Ridge Correction Center
Post Office Box 769

Connell Wasghington 99326

WELL SR.
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